In Frederick G. _Bradley, 4 FMSHRC 982 (1982), the Commission
pointed out that it is not an administrative law judge's function
to pass upon the wisdom or fairness of an operator's action in
disciplining an employee, but rather it is his function to deter-
mine if the operator's claims are credible, and if those reasons
would cause an operator to act as he did.  No one in my position
enjoys seeing a miner lose his job or even be suspended for 5
days, but the only ground that Nixon and Cronin have in this case
for arguing that there was a violation of section 105(c)(l) of
the Act is that they were ordered to do an unsafe act and that
they had a right to refuse to do that act because of the safety
issues involved.

But, as I pointed out with respect to the cases mentioned by
Mr. McKown, and one or two others that I referred to above r the
Commission has left the burden on the complainants to show that
they did have a reasonable basis to raise a safety issue and that
it was done in such a fashion that the operator knew what he was
required to do in order to satisfy that complaint.  I cannot find
on the basis of the record in this proceeding that Peabody was
properly given a reason to know why Nixon and Cronin refused to
shovel the coal from the dumping end of the feeder.  It appears
to me that there is sufficient credibility to Simms' explanation
of what happened to show that he believed he simply had before
him two miners who had refused to carry out a reasonable work
order.  Simms says that he did not intend to do any more than
just show them that he could not allow that kind of insubordinate
action.  Simms said that he also regretted that it was the deci-
sion of management above his level to suspend the men with intent
to discharge them, but he felt that he had to take the action
which he did in order to maintain discipline on his section.

It appears to me that Simms made a credible defense of what
he did.  It further seems to me that Goroncy, Holskey, and Ludwig
also made a credible defense of the action they took.  Therefore,
I find that there was no violation of section 105 (c) (1) of the
Act because the evidence fails to support complainants' claim
that they refused to shovel coal out of the feeder because such
shoveling would have exposed them to hazardous conditions.

WHEREFORE, for the reasons hereinbefore given, it is
ordered:

.The discrimination complaint filed on October 19, 1982, in
Docket No. LAKE 83-9-D is dismissed.

Richard C.
Administrative Law Judge
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